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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 
SONITPUR:: TEZPUR 

 
Sessions Case No. 22 of 2015 
Under section 302/325/34 I.P.C 

(Arising out of G.R. Case No. 673 of 2013) 
 

State of Assam 
Vs 

1. Sri Akash Das 
2. Sri Prabin Das 
3. Sri Uma Kanta Das 
4. Sri Buddu Das 

 
Present 

Ms. A. Ajitsaria, AJS, 
Addl. Sessions Judge No.2, Sonitpur, Tezpur  

 

Date of Evidence : 30.03.2015, 22.05.2015, 01.07.2015, 21.08.2015,  

      16.09.2015  

Date of Argument : 5.3.2016 

Date of Judgment : 30.3.2016  

For the State : Sri Khemraj Adhikary, Addl. Public Prosecutor 

For the Accused : Sri Paramjeet Singh Sethi, Advocate 

 

 

J U D G M E N T 

 

1. The prosecution story in a nutshell, is that Sri Ramesh Das lodged an 

FIR on 29.3.2013 stating, inter-alia, that on 28.03.2013 at about 2 PM, when 

his brother Durgeswar Das was proceeding on a bicycle, his said brother had 

seen the four accused persons assaulting one boy. On seeing the same, his 

brother Durgeswar tried to stop the said accused persons and in turn was 

beaten by them. The informant further stated that when the said incident was 

on he too had reached the place of occurrence and he tried to stop the accused 

persons from assaulting whereupon, he and his younger brother, Phani Das too 

were beaten and injured by the accused persons. It has been stated in the FIR 

that they along with others took Durgeswar Das to Hasura Tea Garden Hospital, 
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where he was admitted. Subsequently, however, on 29.3.2013, on the advice of 

the doctor of Hasura Tea Garden Hospital Durgeswar was taken and admitted 

in Kanaklata Civil Hospital, Tezpur at about 11 o’ clock, where, he subsequently 

died. The same was registered at Rangapara PS Case No. 1379/13.  

 
2. After due investigation, charge-sheet was submitted against the four 

accused persons, namely, (i) Sri Akash Das (ii) Sri Prabin Das (iii) Sri Uma 

Kanta Das and (iv) Sri Buddu Das under section 323/302/34 IPC.    

 
3. The accused persons entered appearance and after observing necessary 

formalities, the offence being Sessions triable, was committed to the Court of 

Sessions for trial by the Judicial Magistrate First Class, Sonitpur, Tezpur.  

 
4. After hearing both sides and on perusal of the police report furnished 

u/s 173 of the Cr.P.C, formal charge u/s 302/325/34 IPC was framed, read over 

and explained to the accused persons to which they pleaded not guilty and 

claimed to be tried. Hence, this trial.  

 
5. In support of the case, the prosecution examined eight witnesses and 

defence examined none. The plea of defence is of total denial.  

 
6. After closure of the prosecution evidence, the accused persons were 

examined u/s 313 of the Cr.P.C. 

 

POINT FOR DETERMINATION 

 

(i) Whether the accused persons, in furtherance of common 

intention, caused grievous hurt to Ramesh Das and Phani Das on 

28.3.2013? 

(ii) Whether the accused persons in furtherance of common 

intention, knowingly and intentionally caused the death of 

Durgeswar Das?   
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7. I have carefully examined the evidence on record and heard arguments 

of both sides.  

 

DECISION AND REASON THEREOF 

 

8. PW 1, Dr Tilak Bhattacharjee deposed that on 30.3.2013 he conducted 

the post mortem on the body of Durgeswar Das, in connection with Tezpur PS 

GDE No. 1379/13 dated 29.3.13 and found rigor mortis to be present.  PW 1 

further stated that there was no external injury and all organs were healthy. 

PW 1 opined that the cause of death could not be ascertained and hence 

viscera was preserved for forensic examination. PW 1 exhibited the Post 

Mortem Report as Ext. 1. PW 1 further stated that subsequently, FSL report was 

received where it was recorded that the viscera did not contain any poisonous 

substance. PW 1 stated that final report (Ext. 2) was prepared by him and it 

was opined that no cause of death, could be determined. 

 

9. In cross examination, PW 1 stated that he conducted post mortem on 

30.3.2014 at 11.15 PM but inadvertently the date was mentioned as 30.4.13 

instead of 30.3.14. PW 1 stated that during examination he found everything to 

be healthy and no injury was detected on the dead body. 

 

10. PW 2, Ramesh Das stated that the deceased, Durgeswar Das was his 

younger brother. Occurrence was about 2 years back. Durgeswar was living at 

Hasura Bagan as Ghar Jamai. On the date of holi, Durgeswar had come to his 

own house at Namgaon Bagan. PW 2 stated that at Dandiya basti, they have 

one plot of land, Durgeswar had gone there which was about 1 km from 

Namgaon Bagan. PW 2 stated tht Duregeswar had seen the accused persons 

beating a boy who belonged to Nagapathar and on seeing the same, Durgeswar 

asked the accused not to assault them. PW 1 stated that the accused persons 

reacted and assaulted his brother Durgeswar. Therefore, his brother rang and 

called him there. Thereafter, he went there and on enquiry, Durgeswar 
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informed him that he was beaten up by the accused persons. PW 2 further 

stated that he asked Durgeswar to go and ask what had happened and when 

he enquired from the accused persons they pushed him on the chest and again 

assaulted his brother, Durgeswar. PW 2 stated that he pulled his brother apart 

and brought his brother home. Then, he took Durgeswar to the Bagan hospital 

at Hasurabagan and after a day’s treatment there, he was taken to Civil 

Hospital, Tezpur. PW 2 stated that after about ½ hour of his being admitted in 

civil hospital, Durgeswar died. Therefore, he lodged FIR (Ext 3). Inquest was 

conducted on the dead body of his brother. PW 2 stated that his brother died 

because of being beaten up by the accused persons. 

 

11. In cross examination, PW 2 stated that occurrence took place on 

28.3.2013 at about 2 PM on the date of Holi. PW 2 stated that Durgeswar died 

on 29.3.13 in Kanaklata Civil Hospital. He had lodged FIR at about 10.30 hours, 

after the death of his brother. PW 2 stated that FIR was written in the police 

station by the police and he had put his signature. PW 2 stated that his father 

stayed at Dandiyabasti, where the occurrence took place. Phani Das, his 

brother and he/PW2 resided at Namgaon TE and Durgewar used to reside at 

Harchura TE as Ghar Jamai which was about 5-6 km from Dandiyabasti. PW 2 

stated that he had not met his brother before he rang him on the said date and 

he had not witnessed the occurrence which his brother had narrated to him. 

After Durgeswar rang, he and Phani Das came to Dandiyabasti at his father’s 

house where Durgeswar was present. PW 2 stated that three of them 

(brothers) came towards the house of the accused persons to enquire. The 

place of occurrence was about 1 km near Kalithan. Near Kalithan, first they met 

Budu Das. An argument had taken place between them and there was thela 

hesa. Villagers gathered, some of them being Sankar Das, Biren Das, Smt. 

Topno, Jogeswar Thakur and they separated them from the quarrel. Joges 

Thakur took three of them to their father’s house. PW 2 stated that villagers 

had gathered at the time of argument. PW 2 stated that uncle Bijay, Malik 

Naha, father Murli, Biren came after the occurrence and took them away. PW 2 

further stated that he had not consumed liquor but could not say whether 
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Durgeswar had consumed liquor on that day or not. PW 2 denied the 

suggestion that all three of them (brothers) had consumed excessive liquor on 

that day. PW 2 stated that he had not gone to Hachura Hospital and he had not 

seen him being taken to Hachura hospital and that he could not say, how long 

he was treated there. PW 2 stated that he had not informed the police about 

the occurrence of 28.3.2013 by filing FIR. PW 2 stated that he was injured near 

his eye (left side) but could not say where Phani was injured; Durgeswar was 

injured on the face and he was bleeding. PW 2 denied the suggestion that there 

was no altercation on the date of occurrence and that he was not injured and 

that Durgeswar was not injured on the face and there was no bleeding and that 

Durgeswar had not gone to take treatment at Hachura Hospital and he had not 

sustained any injury on his body. PW 2 stated that on the next day, when 

Durgewar died in civil hospital, Phani Das and Mukesh Das, his mama’s son 

were present there. PW 2 stated that police had recorded his statement after 

the cremation of his brother, Durgeswar about 3 days later, in the police station 

where Phani Das and Mallik Nahak his brother-in-law, were also present. PW 2 

stated that he could not read what was written in the FIR. PW 2 stated that 

Biren Das was his uncle’s son. House’s of Manik Das, Bibishan Das, Bida Das, 

Bola Das, Bakul Das were near the place of occurrence. including many women. 

PW 2 denied the suggestion that “Durgeswar was fully drunk and playing holi 

and he wanted to play holi with Akash Das. Akash Das did not desire to play 

holi; there was argument. Thereafter Durgewar went to his residence and 

called their two brothers and then three of them came with lathi in their hand; 

Phani had the lathi in his hand. On the way to the house of the accused Akash, 

they met Budu Das and then abused him and when Budu Das asked why they 

were abusing him then they said that Durgeswar had an altercation with Akash 

and they had come to enquire. While altercation with Budu was on, Jogesh 

Thakur, Suren and Biren came and took three of them to their father’s house. 

And that there was no fighting, there was only a scuffle.” PW 2 denied the 

suggestion that he had not stated before the police that “ Durgeswar had seen 

that the accused persons beating a boy who belonged to Nagapatha” and that 

“the accused persons reacted and assaulted his brother Durgeswar.” PW 2 
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denied the suggestion that he had deposed falsely and that his brother 

suddenly fell as he was excessively drunk and injured himself and was taken to 

hospital and that the accused persons had not assaulted his brother Durgeswar 

and that the accused persons were not involved in any argument or assault and 

that argument had only taken place with Budu Das. 

 

12. PW 3, Phani Das stated that on the date of occurrence, it was holi, his 

elder brother, Durgeswar had come from Hasura to Dandiyabasti to play holi. 

There was quarrel with the accused persons. The accused persons beat his 

brother whereupon Durgeswar fell on the road. Thereafter, his brother 

Durgewar was taken to Hachura hospital. Later, he was taken to Tezpur Civil 

Hospital where, he died. PW 3 stated that Inquest (Ext. 4) was conducted on 

the dead body of Durgeswar, where he put his signature.  

 

13. In cross examination, PW 3 stated that he and Mukesh Das were 

present when inquest (Ext. 4) was conducted. Police had asked them how 

Durgeswar had died, at the time of inquest. They informed the police and the 

police had recorded the same, as narrated by them. PW 3 stated that he 

resided at Namgan and his father resided at Dandiyabasti and Durgeswar used 

to reside at Hachura Bagan. PW 3 stated that he had not met Durgewar before 

he had called them to their father’s house at Dandiyabasti. There, they met 

him. PW 3 stated that he had not witnessed the first occurrence. PW 3 stated 

that father was not at home he had reached later. Thereafter, from 

Dandiyabasti they three brothers went to the place of occurrence to enquire 

and on the way they met accused Budu Das near Kalithan. PW 3 stated that 

there was argument and altercation; villagers gathered. Both the parties were 

separated and Joges Thakur took them away and left them in their father’s 

house. Thereafter, he along with Ramesh returned to Namgaon. Durgeswar 

was taken to Hachura Bagan Hospital. PW 3 stated that he had not seen 

Durgeswar being taken to the hospital. PW 3 stated that he was not injured in 

the altercation. Durgeswar was injured and Ramesh was injured in the cheek. 
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PW 3 further stated that he could not say where Durgeswar was injured; only 

blood was oozing out. PW 3 stated that police was not informed on the date of 

altercation. FIR was lodged after Durgeswar died. Police sent them to 

Rangapara PHE after 2 days. PW 3 stated that police recorded his statement in 

the police station after 4-5 days. PW 3 stated that he had not given any 

document of treatment of Durgeswar at Harchura Bagan Hospital to the police. 

PW 3 denied the suggestion that “Durgeswar was fully drunk and playing holi 

and he wanted to play holi with Akash Das . Akash Das did not wish to play 

holi; there was argument. Thereafter, Durgewar went to his residence and 

called the two brothers and then the three brothers went with lathi in hand; he 

had the lathi in his hand. On the way to the house of the accused Akash, they 

met accused Budu Das and they abused him and when Budu Das asked why 

they were abusing him then, they said that Durgeswar had an altercation with 

Akash and they had come to enquire. While altercation with Budu was on, 

Jogesh Thakur, Suren and Biren came and took three of them to their father’s 

house. And there was no fighting, there was only a scuffle.” PW 3 denied the 

suggestion that except Budu the other three accused persons, did not 

participate in the argument and there was no fighting and that the accused 

persons had not beated his brother and false case has been lodged against 

them. PW 3 denied the suggestion that he had not stated before the police that 

“there was quarrel with the accused persons. The accused persons had beaten 

his brother and he had fallen on the road.” 

 

14. PW 4, Manik Nahar stated that on the date of occurrence he had gone 

to his daughter’s house at Dandiabasti to bring her back, he had seen the 

accused do marpit with his brother-in-laws Durgeswar, Ramesh and Phani. He 

tried to intervene and separate him. PW 4 stated that he brought Durgeswar, 

his brother-in-law to his father’s house at Dandiyabasti. PW 4 stated that 

thereafter, he brought back his daughter and returned. He thought that 

Durgeswar would be all right as he had consumed little alcohol. Later, he heard 

that Durgeswar had been taken to Hachura Bagan and then to Civil Hospital, 

where he died. 
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15. In cross examination, PW 4 stated that Adabari was about 4 km from 

Dandiyabasti. On that day, he had gone to Dandiyabasti, however none had 

called him. PW 4 stated that he could not say whether one or two occurrence 

had taken place. PW 4 stated that first, he reached his father’s have Dandiya 

basti at about 1.30 PM. At that time, Durgeswar, Phani and Ramesh were in the 

house of his father-in-law at Dandiyabasti. PW 4 stated that he could not say 

whether Durgeswar, Phani and Ramesh had consumed alcohol. PW 4 stated 

that Durgeswar had played holi but he could not say whether Phani and 

Ramesh had played holi or not. PW 4 stated that he had played holi and also 

consumed alcohol. PW 4 stated that he could not say at what time three of his 

brother-in-law, came to the place of occurrence from their father’s residence 

nor could he say whether they had gone from the house for altercation with 

others. PW 4 stated that he reached the place of occurrence 5 minutes after the 

occurrence. PW 4 stated that he had not paid attention to what had happened 

at the place of occurrence as he had taken his daughter and returned to his 

house. PW 4 stated that he had not seen who suffered injured and where. Next 

day he heard about the injuries and went to civil hospital after Durgeswar died. 

PW 4 stated that Place of occurrence was about 20 meters away from the 

house of the accused persons. PW 4 denied the suggestion that there was no 

marpit between the accused persons and his three brother-in-laws. PW 4 stated 

that he could not say where Durgeswar and Phani were injured. PW 4 stated 

that Ramesh was injured on the face. PW 4 denied the suggestion that there 

was only argument with accused Budu Das and no altercation had taken place 

and that Durgewar wanted to forcibly play holi with Akash and then there was 

argument and that Durgeswar was not taken to Harchura Bagan for treatment. 

 

16. PW- 5, Biren Das stated that he heard hulla near Kalithan in their 

village, thereafter he went there and saw marpit, Durgeswar, Phani, Ramesh, 

Umakanta Das, Bulu Das, Prabin Das, Akash Das were there. The accused 

persons were assaulting the others, that is, Durgewar, Phani, Ramesh. PW 5 

stated that accused Prabin had a lathi in his hand. Umakanta’s hand was 
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empty, he was hitting with hand and his leg. Durgeswar Das was assaulted and 

injured.  PW 5 stated that Jiten Das, co-villager and he/PW5 put Durgeswar on 

a vehicle and he was admitted in Bagan hospital and on being asked to be 

taken to Civil, Durgeswar was taken to Civil Hospital, where he died, on the 

next date of occurrence. PW 5 stated that Durgeswar died as a result of the 

injuries sustained by him because of being beaten up by the four accused 

persons.  

 

17. In cross examination, PW 5 stated that police recorded his statement 

and those of Phani and Manik, after 2 days of Durgewar’s death, as they had 

gone together to the police station. PW 5 denied the suggestion that his house 

was at Namgaon TE and that he had also stated the same to the police and 

that his house was not in Dandiyabasti. PW 5 stated that it was holi on the date 

of occurrence. PW 5 stated that Durgeswar, Phani and Ramesh had played holi 

on that day but he could not say whether liquor was consumed by Durgeswar, 

Phani and Ramesh. PW 5 denied the suggestion that inspite of knowing that 

Durgeswar, Phani and Ramesh had taken liquor that day, he had deposed 

falsely. PW 5 stated that he came about 5-10 minutes after the occurrence, on 

hearing hulla. Manik Das, Benjamin Topno, Sumati Topno, Shankar Das resided 

near the place of occurrence. PW 5 stated that about 60-70 people gathered at 

the place of occurrence; he had seen Sumati, Shankar, Biren, Jogeswar, Manik 

at the place of occurrence. PW 5 further stated that Durgeswar, Phani and 

Ramesh’s father had come to the spot and he had separated them and taken 

them to his house.  PW 5 stated that Durgewar was not in a condition to walk, 

he was caught by Phani and Ramesh and PW 5 and that he was taken to the 

hospital after about 1 hour. PW 5 stated that he had not gone to the bagan 

hospital. PW 5 stated that he had not stated before the police that Prabin hit 

Durgewar by lathi and hand; that Umakanta hit by hand and leg. PW 5 stated 

that he had only stated that they did marpit. PW 5 stated that he had not 

stated before the police that he and Jiten had sent Durgeswar to the bagan 

hospital nor had he stated that due to the assault of the accused persons, 

Durgeswar had died. PW 5 stated that Ramesh was hurt on the right eye and 
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face and blood had come out, Phani was hurt on the nose, chest and blood had 

come out and Durgeswar was hurt on the back and back of the neck. Ramesh 

and Phani were taken to the doctor for treatment. PW 5 denied the suggestion 

that he was not there at the place of occurrence and that he had deposed 

falsely and that on the date of occurrence Durgeswar, Phani and Ramesh were 

under the influence of excessive liquor. PW 5 denied the suggestion that since 

Durgeswar had come to forcibly play holi with Akash and since Akash play holi, 

there was argument between them and Akash went to his house and 

Durgeswar went to his father’s house and that thereafter Durgeswar called his 

two brothers, Phani and Ramesh over phone, they together came to quarrel 

with the accused persons and on the way they met Budu Das, they argued with 

Budu and there was thela hessa and argument. PW 5 denied the suggestion 

that there was no quarrel between them and that there was no lathi in the 

hand of Phani and that he had not seen any occurrence and had deposed 

falsely. PW 5 stated that police did not seize any article. PW 5 denied that 

Durgewar had not died due to assault but because of falling on the road 

because of excessive consumption of liquor.  

 

18. PW 6, Sri Manik Das stated that all the four accused persons and the 

deceased Durgeswar Das were known to him. PW 6 stated that he did not know 

about the occurrence, it was holi, he was playing holi. PW 6 was declared 

hostile at the instance of the prosecution.  

 

19. In cross examination by the prosecution: PW 6 denied the suggestion 

that he had stated before the police that “ On 28.3.13, I was not at home. All 

the people in our house had gone to roam about. Later when I came I learnt 

that   there was marpit between Sri Durgeswar Das of  Namgaon bagan who 

was presently at Hasara Bagan and  was coming to his father’s house at 

Dandiyabasti and sons of Sanatan Das namely, Sri Buddu Das, Umakanta Das , 

Prabin Das and Akash Das son of Kusa Das. Later, Durgeswar was taken to 

Tezpur Civil Hospital.” PW 6 denied the suggestion that he had deposed falsely 

in the Court.  
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20. In cross examination by defence: PW 6 stated that he had not seen any 

occurrence and did not know what had happened. 

 
21. PW 7, ASI Basanta Barman deposed that on 29.3.2013 he was posted at 

Tezpur PS. GDE No. 1379 dated 29.3.2013 (Ext. 5) was recorded by OC, Tezpur 

PS where it was written that information was received from Kanaklata Civil 

Hospital that Durgeswar Das had expired in the hospital.  PW 7 stated that on 

that day he was sent to Kanaklata Civil Hospital for conducting inquest on the 

dead body of Durgeswar Das, he conducted inquest and prepared (Ext.4). PW 7 

stated that said dead body was sent for post mortem examination vide dead 

body challan (Ext 6). 

 
22. In cross examination, PW 7 stated that he did not know anything about 

the occurrence at hand. PW 7 stated that information was received at 4.30 PM 

on 29.3.13 as per Ext 5. PW 7 stated that Phani Das and Mukesh Das identified 

the dead body and they were the witnesses. They had informed him that 

Durgeswar was lying on the road in an injured condition and they had picked 

him up and brought him for treatment. PW 7 stated that in Ext 4, which was 

written by him, it was recorded that “the clothes of the deceased was opened 

and no signs/daag was seen. There was no signs on the private parts and back 

of the body. Now on enquiring from relatives about the cause of death dead 

body, it transpired that while coming on the road, the deceased suddenly fell 

down, he was brought for treatment in the hospital, where he died ”. 

 

23. PW 8, Sri Lakhikanta Borah deposed that on 29.3.2013, FIR (Ext. 3) was 

received from Ramesh Das at Rangapara PS and the same was registered as 

Rangapara PS Case No.59 / 13. PW 8 stated that during the course of 

investigation he recorded the statement of witnesses, visited the place of 

occurrence and prepared sketch map (Ext. 7). PW 8 stated that he sent the 

injured Ramesh Das, Phani Das for medical examination. He also learnt that the 

other injured, Durgeswar Das had been taken to Hasura Bagan hospital and 
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from there he was shifted to Kanaklata Civil Hospital. PW 8 stated that he learnt 

that Durgeswar Das had died in Kanaklata Civil Hospital. Later, he collected the 

PM Report of Durgeswar Das. Since viscera of Durgeswar Das was sent for FSL 

examination, he also collected the FSL Report (Ext. 8). PW 8 stated that on 

completion of investigation he laid chargesheet (Ext. 9) against the accused 

persons. PW 8 confirmed the statement of PW 6/Manik Das u/s 161 Cr. PC and 

exhibited the same as Ext. 10. 

 

24. In cross examination, PW 8 stated that all the four accused were from 

Dandiyabasti and the occurrence had taken place at Dandiyabast.  PW 8 stated 

that PW 1, Ramesh Das and PW 3, Phani Das were victims of this case and they 

hailed from Namgaon Tea Estate, PW 4 Malik Nahar was from New Adabari Tea 

Garden, PW 5 Biren Das was from Namgaon Tea Garden and PW 6 Manik Das 

was from Dandiyabasti. PW 8 stated that houses, about 2 phalang away, from 

the place of occurrence. PW 8 stated that statement of Benjamin (showed in 

sketch map), was not recorded by him. PW 8 stated that FIR was received at 

10.30 PM on 29.3.13. Before receiving the FIR, he had not done any 

investigation and that he had visited the place of occurrence only on 30.3.13. 

PW 8 stated that Inquest was not done on his direction, in the instant case. PW 

8 stated that he had not seen the dead body of Durgeswar Das and that he had 

visited only Dandiyabasti for investigation and that he had not visited any other 

place. PW 8 stated that he had not enquired at Hasura Bagan hospital nor had 

he ascertained whether the deceased, was prior to being brought to Kanaklata 

Civil Hospital, taken to Hasura bagan hospital or not. PW 8 stated that he had 

not even seized any document. PW 8 stated that he could not personally say 

whether the deceased was actually treated at Hasura Bagan hospital or not. PW 

8 further stated that no explanation with regard to delay in FIR had been 

mentioned in the FIR and that no information was received from Tezpur PS 

before inquest was conducted on the body of Durgeswar Das. PW 8 stated that 

he collected the Injury Report of Ramesh and Phani, the two injured persons on 

25.8.2013. In the said reports, it was stated that no injury was found on the 

body of Ramesh and Phani. PW 8 stated that the cause of death of the 
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deceased Durgeswar could not be ascertained by the Medical Officer and no 

poison was found in the viscera. PW 8 admitted that Ramesh Das had not 

stated before him that the person assaulted hailed from “Nagarpathar” nor had 

he stated before him that “his brother fell on the road.” PW 8 stated that Manik 

Das had stated before him that he was not at home on 28.3.13. PW 8 denied 

the suggestion that he had laid charge-sheet against the accused persons in the 

instant case without there being any material and that investigation was not 

done as per the procedure. 

 

25. All the accused persons in the instant case are facing trial firstly, for 

having intentionally and knowingly caused the death of Durgeswar Das and 

secondly for having caused grievous hurt to Ramesh Das and Phani Das. It may 

be noted that Ramesh Das and Phani Das have been examined as PW 2 and 

PW 3 by the prosecution.  

 
26. During the course of argument whereas, the Ld. Additional P.P has 

submitted that the prosecution witnesses have been able to prove the 

prosecution story, Ld. Counsel for the defence elaborately referring to the 

evidence of the prosecution witnesses and highlighting what he stated to be the 

inherent contradictions in their evidence has submitted that the prosecution has 

completely failed to prove the charge against the accused persons and hence 

the accused persons are liable to be honourably acquitted.  

 

27. Analysing the evidence on record this Court first needs to ascertain the 

nature of death of the Durgeswar Das. From the evidence of PW 1, medical 

officer it is seen that while conducting the post mortem examination, PW 1 did 

not detect any internal or external injury on the dead body of Durgeswar Das. 

In fact, all the organs were found to be healthy. In the said circumstance the 

vissera was preserved for FSL examination. Ext. 8 is the FSL examination report 

which gave negative result for poison. By Ext. 2, the final opinion given by PW 

1, it is seen that the cause of death of Durgeswar Das could not be determined. 

Cumulative effect of the evidence of PW 1, Ext. 1, Ext. 8 and Ext. 2 is that no 
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injury what so ever was detected on the body of the deceased Durgeswar Das 

and cause and nature of death could not be ascertained.  

 

28.  From the totality of evidence of PW 2 and PW 3, the alleged victim 

persons and as submitted by the Ld. Counsel for the defence, it is seen that in 

fact, two occurrences had taken place. The first occurrence was on 28.03.2013 

at about 2PM PM, when Durgeswar Das (since deceased) tried to play Holi with 

accused Akash Das and since Akash had resisted the same, there was argument 

between them. Annoyed with the refusal on the part of Akash to play holi, 

Durgeswar along with Ramesh and Phani came from their father’s house to 

confront Akash when, they met accused Buddu Das on the way. Buddu Das 

being the cousin brother of Akash, was questioned about Akash’s indifferent 

behaviour in refusing to play holi. When altercation with Buddu was on, some 

villagers came, diffused the matter and Durgeswar, Ramesh and Phani were 

sent back to their father’s house. The second incident was on 29.3.2013, 

reflection of which is found in the inquest report dated 30.3.2013. In the 

inquest report/Ext. 4, it is noted that the dead body of the Durgeswar Das was 

identified by Phani Das. PW 3, Phani Das has admitted that he was present at 

the time of inquest. PW 7, the I/O admitted that it was PW 3 and one Mukesh 

Das who had identified the dead body of Durgeswar Das and they had stated 

before him, during the inquest, that since Durgeswar had suddenly fallen, while 

walking on the road, Phani and Mukesh had taken him to the hospital for 

treatment. PW 7/ I.O further admitted that while conducting inquest on the 

dead body, he had not seen any signs/daag on the dead body.   

 
29. Ld. Counsel for the defence relying on the said inquest report submitted 

that from the conjoint reading of the post mortem report, FSL report and the 

inquest report, it is clear that the prosecution story has no legs to stand and 

apart from the heated exchange between the accused Akash and Buddu, no 

incident of assault had taken place.  
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30. The latter is fortified from the fact that though PW 2 and PW 3 have 

stated in their examination-in-chief that they had taken the injured Durgeswar 

Das to Hasura Bagan Hospital and later to Kanaklata Civil Hospital, Tezpur and 

that they themselves suffered injury at the hands of the accused persons, 

ironically neither PW 2 and PW 3 were treated for their injuries on 28.3.2013, 

29.3.2013 and 30.3.2013 nor in the injury report dated 29.3.2013 of PW 2 and 

PW 3, any injury was found on their body; a fact which has been confirned by 

the I.O/PW8.  

 
31. Again, it is seen that PW 2, PW 3 and PW 5 have stated that Durgeswar 

was immediately taken to the Tea Garden Hospital but there is no material on 

record to establish the same. In fact, the defence has been successful in 

eliciting from PW 4 that he could not say when Durgeswar was taken and had 

not seen Durgeswar being taken to Hasura Bagan Hospital. This is no other 

Material on record to indicate that Durgeswar was, in fact, taken to the Garden 

Hospital.  

 
32. Coming to the contradictions in the evidence of the prosecution 

witnesses as relied upon by the defence, in support of its plea that the said 

contradictions being material in nature, the credibility of the evidence of the 

prosecution witnesses are doubtful, it is seen that (i) whereas PW 2 has stated 

that Phani Das and Durgeswar Das played Holi on the date of occurrence, PW 3 

stated that PW 2 and Durgeswar had played Holi (ii) whereas PW 2 has stated 

that Durgeswar was at home till 5 PM and it was thereafter he was taken to the 

hospital, PW 4 and PW 5 has stated that it was in the afternoon at around 3 PM 

that Durgeswar was taken to the hospital (iii) whereas PW 2 has stated that he 

was injured in the left eye and Durgeswar was bleeding, PW 3 has stated that 

PW 2 was injured on the cheek and he could not say where Durgeswar was 

injured; the I/O/ PW 8 has admitted that there was no injury on Durgeswar (iv) 

whereas PW 2 stated that he could not say whether Durgeswar had consumed 

alcohol or not; PW 3 has admitted that Durgeswar had consumed alcohol and 
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PW 4 has stated that both Phani Das and Durgeswar Das had consumed little 

alcohol.  

 
33. Close scrutiny of the evidence of PW 3 shows that PW 3 has admitted 

that he had met Durgeswar in their father’s house at Dandiya Basti and it is 

thereafter that all the three brothers (PW 2, PW 3 and Durgeswar) went to 

enquire from Akash as to why he had not played Holi. This clearly indicates that 

till the time the three brothers came out of their father’s house, Durgeswar had 

not suffered from the alleged injury. PW 3 further admitted that when the three 

brothers went out, there was an argument with Buddu Das near Kalithan, 

hearing which, the villagers gathered and the three brothers were left in their 

father’s house. This again, clearly indicates that the second confrontation was 

only with accused Buddu Das and the situation too did not become volatile 

because of the timely intervention of the villagers. The evidence of PW 3 clearly 

establishes that accused Prabin Das and Uma Kanta Das had no role to play in 

the occurrence.  

 
34.   Though PW 4 and PW 5 have portrayed themselves to be eye witnesses 

but nevertheless they have been completely demolished by the defence in their 

cross examination in which, it has been elicited that PW 4 reached the place of 

occurrence 5 minutes after the occurrence and without paying too much of 

attention, he left the place along with his daughter. Again, PW 5/Biren Das has 

admitted that he reached the spot about 5-10 minutes after hearing hulla.   

 
35. Though, PW 6 was allowed to be cross-examined by the prosecution, no 

weightage can be given to his evidence, in as much as, both before the I/O and 

before this Court, PW 6 stated that he was not at home at the time of 

occurrence and it is only subsequently, that, he had heard about the same. 

Both, PW 7 and PW 8 have admitted that they had not visited the Hasura Tea 

Garden hospital, where the deceased is said to have allegedly been taken for 

treatment after having suffered alleged injury at the hands of the accused 

persons.  
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36. Carefully scrutiny of the evidence of PW 2 and PW 3 as enumerated 

herein before shows that there are materials contradictions in their evidences, 

which makes the entire prosecution theory unbelievable. It is crystal clear that 

no injury was suffered by PW 2 and PW 3 at the hands of the accused persons 

and that Durgeswar too had not suffered any injuries at the hands of the 

accused persons which, ultimately led to his death. The prosecution has failed 

to prove any nexus between the death of Durgeswar and the argument or 

altercation with the accused Akash Das and Buddu Das on 28.03.2013. This 

Court thus, has no hesitation to hold that the prosecution has failed to prove 

that the accused persons had either caused grievous hurt to PW 2 and PW 3 

and that they were the ones who caused the death of Durgeswar Das.       

  
37. In view of the aforesaid discussion, it is held that the prosecution has 

failed to prove the charge against the accused persons, beyond reasonable 

doubt, as such, they are acquitted of the charge u/s 302/325/34 IPC and set at 

liberty forthwith.  

 
38. Considering the facts of the instant case, this matter is not referred to 

District Legal Services Authority for granting compensation u/s 357A Cr. P.C.  

 
39. Send a copy of the order to Learned District Magistrate, Sonitpur u/s 

365 Cr. P.C. 

  The judgment is signed, sealed and pronounced in open court, in the 

presence of both sides, on this the 30th day of March, 2016. 

 
Additional Sessions Judge No. 2, 

                                        Sonitpur, Tezpur. 
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A-N-N-E-X-U-R-E 
1. Witnesses for Prosecution  

  P.W. 1 : Dr Tilak Bhattacharjee 
  P.W. 2 : Ramesh Das 

 P.W. 3 : Phani Das 
 P.W. 4 : Manik Nahar 
 P.W. 5 : Biren Das 
 P.W. 6 : Sri Manik Das 
 P.W. 7 : ASI Basanta Barman 
 P.W. 8 : Sri Lakhikanta Borah 
 

2. Witnesses for Defence  : NIL 
3. Court Witnesses :  NIL 
4. Prosecution Exhibits: 
   Ext. 1 : Post Mortem Report 
   Ext. 2 : Final report  
   Ext. 3 : FIR  
   Ext. 4 : Inquest Report 
   Ext. 5 : GDE No. 1379 dated 29.3.13 
   Ext. 6 : Dead body challan 
   Ext. 7 : Sketch Map 
   Ext. 8 : FSL Report 
   Ext. 9 : Charge-sheet 
   Ext. 10 : Statement of Manik Das u/s 161 CrPC  
  

5. Defence Exhibits : NIL 
6. Material Exhibits: NIL 

 
 

Addl. Sessions Judge No.2 
Sonitpur, Tezpur 

 
 


